. A key aspect of the reforms was the insertion of a rebuttable presumption that it is in the best interests of children for their parents to have 'equal shared parental responsibility'. 1 Notably the application of this presumption was legislatively linked to specific parenting time outcomes, including equal time and the concept of 'substantial and significant' 2 time. This article argues that the presumption, with its legislative connections to shared care time outcomes, has created what the author has called a 'lego-science' about shared parenting. 3 The term 'lego-science' 4 plays on two ideas. Firstly, by way of the presumption, the leg-islation appears to express a social science fact or 'truth' that sharing responsibilities and duties between parents after separation is in children's best interests, whereas this is not a simple truth. Secondly, a series of sections 5 operate like 'lego' bricks, interlocking with each other in a 'lego-bridge' towards shared care time outcomes. This article argues that the lego-science and legobridge facilitate an almost irresistible shift from the presumption of equal shared parental responsibility to shared care time and there has been an increasing number of shared care time orders and arrangements implemented in post-separation families since the 2006 Act. 6 Part I of this article examines the contemporary social science literature and shows that much of the relevant research suggests that shared parenting, in particular shared care time, is only appropriate for some separated families and can be damaging for children in others. The author agues that there is a gap between the complex and nuanced social science research on when shared care time actually works and the 'lego-science' of the 2006 Act.
Part II analyses the actual amendments and demonstrates the prescriptive nature of the provisions which lean towards shared parenting outcomes as compared to the discretionary language used in the exceptions and exemptions. The lego-bridge between the presumption 7 and the time provision which it triggers 8 is described. It is built by the objects section 9 and the first 'primary consideration' in the best interests' checklist, 10 which both draw on the idea of the 'benefit' of 'meaningful' relationships between parents and their children. The case law which has followed has reinforced this legobridge. When I use the expression 'shared parenting' I am referring to both shared decision-making and shared parenting time as will be shortly outlined in the section on terminology. 4 This invented word can either be pronounced with a soft 'g' as in 'legislation' or a hard 'g' as in lego, the internationally known interlocking toy building bricks.
5
In particular Family Law Act 1975 (Cth) ss 60B(1)(a), 60CC(2)(a).
6
This post-reform increase in the incidence of shared care time orders and arrangements will be discussed in pt V of the article.
7
Family Law Act 1975 (Cth) s 61DA. 8 Ibid s 65DAA. 9 Ibid s 60B. 10 Ibid s 60CC(2)(a).
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In Part III the socio-political environment of the 2006 Act is considered and the influence of fathers' rights groups on the language and structure of the reforms exposed. Their calls for equal time were not quite met, but the introduction of a presumption answered one of their demands and the author suggests that the link to shared care time provisions was a deliberate compromise by a government seeking to pacify this powerful lobby group. 11 The author suggests that this background permeates the community's understanding of the law, while its philosophical impact even effects judicial interpretation.
Part IV traces the concept of presumptions as legal devices. A legal presumption suggests a state of affairs that is so generally true that effort should not be wasted arguing about it. This article contends that a presumption was an inappropriate legal tool to use in the vastly various and individually specific decision-making needed for family law. A presumption is also a powerful device, intended to draw decision-makers towards its application. But a presumption is a legal fiction and legal fictions become dangerous when their fictitious nature is forgotten.
Finally pt V explores the gap between the presumption as implemented, which included legislative safeguards, and what has actually occurred in the courts and in some families. Despite legislative exceptions to shared parenting where there is a history of family violence, empirical research since the reforms shows equal shared parental responsibility and substantially shared time orders are still made in families where there has been abuse. Further this article refers to two case studies 12 to demonstrate how other factors such as parental conflict and the ages of the children are also ignored as relevant, although the social science literature suggests that these are critical matters to consider.
The article concludes by recommending fundamental reform (again) of the FLA, with the removal of the presumption, the creation of legislative contra-indicators to shared care time and a carefully developed list of best interest factors which genuinely reflect the social science research about post-separation parenting with no mention of any particular pattern of care.
PART I -THE SOCIAL SCIENCE RESEARCH ABOUT SHARED CARE

A
Shared Parenting
It is not possible to explore the literature about shared parental responsibility in any detail in this article, although it is clear that for some families, particularly where there is violence or high conflict, shared decision-making is contra-indicated. 13 The main focus of this review of the social science research in Part I will be on shared care time. There is a profusion of terms used to describe the various types of shared care time. The Australian Institute of Family Studies' evaluation of the 2006 Act (the 'AIFS Evaluation'), which was set in train when the reforms were implemented, created 11 categories to describe post-separation care time arrangements in which children live in Australia.
14 Subsection 65DAA(3) of the FLA provides a statutory definition of 'substantial and significant' time which must include weekdays, weekends, holidays, daily routine and special events. The expression 'shared care time' is used throughout this article to mean anything from equal time to something similar to substantial and significant time -regimes where children spent quite a lot of time with each parent, usually with transfers between homes at least once per week. The expression 'shared parenting' is used in this article to refer to parenting arrangements which include both shared parental responsibility (decision-making) and shared care time.
B
What We Knew Before the Reform Process Began
The social science research about when shared care time works for children is not straight forward and its complex and contested nature belies the rather simplistic legoscience of the 2006 Act. In 2003, at a conference held in Sydney, 13 days after the federal government announced its Inquiry into 'Joint Custody' which led to the reforms under discussion, 15 a team of researchers from the AIFS noted that in Australia 'little is known about parents who opt for shared care of their children, how these arrangements are structured, and how well they work.' 16 This was a matter of concern considering the existing social-political impetus for reform with a shared parenting approach.
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Although there was little Australian research at the time, there was an emerging array of literature on shared care around the world by the early 2000s. The work of Carol Smart in the United Kingdom was well known in Australia from the mid to late 1990s. Her extensive studies into post-separation care arrangements found that what works for one child may not work for another. Interviews with children in shared care time revealed stark differences in their responses:
• some found a regular routine positive while for others 'it meant an unbearable and inflexible regime';
• some 'relished' being loved by both parents and saw shared care as a 'manifestation' of this but others felt it was a 'terrible burden because they became responsible for the emotional well-being of their parents'; This will be discussed in pt III of this article.
• some thought it was 'excellent' because it was 'fair for their parents' but others thought it was 'dreadful because it was incredibly unfair on them'.
18
This overall theme that one size does not fit all is generally consistent in the social science research on post-separation parenting arrangements.
C (Some of) What We Have Learnt Since
The contested views about shared care time and the controversial nature of the 2006 reforms are evidenced by the extraordinary level of commissioned and independent research which has been conducted since its introduction. Between them, the government which enacted the reforms and the government which followed have commissioned at least seven reports: the major Evaluation conducted by the AIFS, 19 a group of reports by Jennifer McIntosh and colleagues which examine school aged children in high conflict families and infants and young children, 20 a more general investigation into when shared care 'works well … and … works less well', 21 and four reports focussing on family violence. 22 The independent research includes an empirical study by Fehlberg and colleagues referred to in pt V of this article, 23 and qualitative research about mothers who have experienced family violence.
24
It is not possible to do justice to the plethora of research now available in regard to children in shared care time however three areas that are of relevance to this article will be discussed:
• families where there is or has been violence or abuse;
• high levels of parental conflict; and • infants and young children. It is noteworthy that the AIFS Evaluation reported 'no evidence of any differential effect of care-time arrangements on children's well-being' due to the presence of any of these three factors. 25 This does not mean that these groups of children were necessarily doing well -just that they did no worse in shared care than children in those circumstances who were in other time care arrangements. Other studies have returned somewhat different results. This exemplifies the contested and varied nature of the social science research on post-separation parenting and partly explains the inappropriateness of using a presumption (with its 'one size fits all' foundation) when legislating in this area.
Although AIFS Evaluation reported no markedly different effect on the well-being of children in shared care time with a history of family violence, the Evaluation still found an on-going negative impact of family violence on children generally -no matter what their care arrangement. 26 The only circumstance in which shared care registered a statistically significant difference in terms of children's well-being was when the mother held safety concerns. Then children in shared care fared worse than children who lived with their mother most of the time. 27 Although safety concerns were reported less frequently than family violence, 28 there is an obvious link between current safety concerns and a history of family violence. 29 Despite this 24-25% of mothers who were implementing a shared care regime reported having been physically hurt by the other parent. 30 Presumably some of these mothers were the ones who reported safety concerns and those who did not may well still experience some difficulties trying to implement shared care time with their abusive former partner. The Bagshaw and Brown research, which will be discussed in pt V, found that some mothers felt pressure to agree to shared care time arrangements post-reform despite a history of family violence. 31 It will be seen that the legislative intention to create a family violence exemption is not always observed.
Regarding inter-parental relationships, the AIFS Evaluation found that most parents who shared care had a 'friendly or cooperative' relationship, but there was a 'significant minority' who experienced high levels of conflict or even fear. In fact mothers with a shared care time arrangement were less likely to report a 'friendly or cooperative' relationship with the father than mothers whose children lived with them most of the time. 32 It is of some concern that 21-24% of mothers with shared care time arrangements 'reported highly conflictual or fearful relationships' with the other parent 33 -although, as previously stated, AIFS Evaluation found that shared care time was no worse an arrangement than others for the well being of children with conflicted parents. Both case studies discussed in Pt V of this article involve parental conflict which was not seen as disqualifying of an equal time arrangement or even very relevant to consider. 25 Kaspiew et al, above n 11, 269. 26 Ibid 262. 27 Ibid 270. 28 Ibid 166. 29 Ibid 32. 30 Ibid 165.
31
Bagshaw et al, above n 22, 72. 32 Kaspiew et al, above n 11, 162-3. 33 Ibid 165.
McIntosh's study over four years involving school-aged children in high conflict families found that, both mothers and fathers who had implemented shared care time arrangements throughout the whole period reported higher levels of conflict with the other parent than all other kinds of arrangements. 34 She also identified a particular sense of being 'caught in the middle' which children in shared care can experience. At the beginning of the study, these children reported lower levels of being caught in the middle than children in primary care situations or those whose care patterns changed over the four years. However, by the end of the study, the shared care group had experienced no decrease while all other groups had dropped to much lower levels.
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Given these findings it is somewhat disturbing to note that lawyers report more shared care time arrangements are occurring where the parents are highly conflicted under the new reforms. 36 In terms of infants, the AIFS Evaluation reported that parents who had children under three years of age in a shared time care arrangement, suggested that 'the arrangements were working well for their child', although this was an unusual routine for very young children. 37 McIntosh, however, found that infants experiencing regular overnight stays away from their primary carer exhibited irritability and 'vigilant efforts to monitor the presence of the primary parent'. 38 For the 2-3 year olds she found that although the care patterns did not independently predict 'global health status', 39 those in shared care time had 'higher rates of problem behaviours and poor persistence in activities and exploration'. 40 She explained this as partly attributable to 'repeated disruption to the primary attachment relationship whose function is to co-regulate the developing infant while emotional regulatory systems of the brain are at a critical period of establishment'. 41 In the case of Stuart and Stuart, which is discussed in Pt V, one of the children is only three, but no reference is made to the relevance of her age in the judgment.
PART II -THE LAW ABOUT SHARED CARE
A
The Presumption
The author suggests that the presumption is the foundation brick of the lego-science. The drafting reveals the strong policy intent to encourage shared parenting and the structure of the relevant sections draws the decision-maker towards shared care time. The presumption is not about parenting time but about parental responsibility but, as will be seen, the presumption and time sections interact and interlock. Parental responsibility is defined as 'all the duties, powers, responsibilities and authority which, by law, parents have in relation to children'. 42 Orders for equal shared parental responsibility require that parents consult about major long-term issues, including 34 McIntosh et al, above n 20, 40. 35 Ibid 45. The SPRC Report also touches on children who feel 'caught in the middle', although children in a variety of arrangements reported this sense. See Cashmore et al, above n 21, 133. 36 Kaspiew et al, above n 11, 219. 37 Ibid 169. Only 8% of children under 3 were in shared care time. 38 McIntosh et al, above n 20, 156. 39 Ibid 137. 40 Ibid 156. 41 Ibid.
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Family Law Act 1975 (Cth) s 61B. education, religion, health and name. 43 Separate parenting orders determine care time arrangements. 44 An examination of s 61DA demonstrates how compellingly it has been drafted for an outcome where the presumption is applied. Prescriptive drafting (underlined below) is used to promote the shared parenting philosophy which underlies these reforms, while discretionary drafting (in italics) is used when providing circumstances in which shared parenting may not be appropriate.
61DA Presumption of equal shared parental responsibility when making parenting orders
1)
When making a parenting order in relation to a child, the court must apply a presumption that it is in the best interests of the child for the child's parents to have equal shared parental responsibility for the child. …
2)
The presumption does not apply if there are reasonable grounds to believe that a parent of the child (or a person who lives with a parent of the child) has engaged in:
a) abuse of the child or another child who, at the time, was a member of the parent's family (or that other person's family); or b) family violence.
3) When the court is making an interim order, the presumption applies unless the court considers that it would not be appropriate in the circumstances for the presumption to be applied when making that order.
4)
The presumption may be rebutted by evidence that satisfies the court that it would not be in the best interests of the child for the child's parents to have equal shared parental responsibility for the child.
As can be seen the introductory subsection that establishes the presumption is couched in mandatory terms (the presumption must be applied) but the following three subsections, which contain the exceptions and rebuttals, are all written in language that requires the exercise of some kind of discretion, therefore always leaving it open to a court to apply the presumption even where there are possible contra-indicators. This style of prescriptive/discretionary drafting recurs later in the time provisions.
B The Lego-bridge
The legislation, through its language and structure, creates a strong link -what is referred to as a 'lego-bridge' in this article -from the presumption to actual parenting time arrangements for children. The two ends of the bridge are the presumption 46 and the time provision, which is triggered by the application of the presumption. sections are the lego-bricks (or planks) across the bridge -the objects section 48 and the 'primary considerations' subsection in the best interests' checklist 49 -which both use social science related expressions like 'meaningful relationships' and 'meaningful involvement' to strengthen the link between shared parental responsibility and shared parenting time. For example, the objects section states, inter alia:
60B Objects of part and principles underlying it
The objects of this Part are to ensure that the best interests of children are met by:
ensuring that children have the benefit of both of their parents having a meaningful involvement in their lives, to the maximum extent consistent with the best interests of the child.
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To continue the analogy, if the objects section and one of the primary considerations are the 'lego-bricks' along the bridge, some key cases have provided the mortar. This jurisprudential bond between shared parental responsibility, parental involvement and shared time outcomes was laid down shortly after the reforms became operative in the first major appellate level decision to consider the 2006 Act. In Goode and Goode 51 the Full Court said:
there is a legislative intent evinced in favour of substantial involvement of both parents in their children's lives, both as to parental responsibility and as to time spent with children.
52
These connections were reinforced the following year in Mazorski and Albright where Brown J described the objects' section as being 'consistent with the introduction of the presumption in favour of equal shared parental responsibility'. 53 The presumption, the objects, the best interests' checklist and shared care time are all linked in a shared parenting structure built by the reforms.
C
The Time Provisions
The link between the presumption and the time provisions is both automatic and mandatory. Once the presumption has been applied, equal or substantial and significant time orders must be considered.
65DAA Court to consider child spending equal time or substantial and significant time with each parent in certain circumstances
Equal time 48 Ibid s 60B. If a parenting order provides (or is to provide) that a child's parents are to have equal shared parental responsibility for the child, the court must: 54 a) consider whether the child spending equal time with each of the parents would be in the best interests of the child; and b) consider whether the child spending equal time with each of the parents is reasonably practicable; and c) if it is, consider making an order to provide (or including a provision in the order) for the child to spend equal time with each of the parents.
Where an equal time order is not made, the court must consider a 'substantial and significant' time order in the same manner.
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As can be seen, in terms of deciding the actual parenting time orders to make, the court must consider two things: whether the particular order is in the best interests of the child and whether it is reasonably practicable. To determine whether such an order is 'reasonably practicable', judicial officers are provided with a legislative checklist to which they must have regard in sub-s 65DAA(5). 56 It reads:
In determining … whether it is reasonably practicable for a child to spend equal time, or substantial and significant time, with each of the child's parents, the court must have regard to: a) how far apart the parents live from each other; and b) the parents' current and future capacity to implement an arrangement for the child spending equal time, or substantial and significant time, with each of the parents; and c) the parents' current and future capacity to communicate with each other and resolve difficulties that might arise in implementing an arrangement of that kind; and d) the impact that an arrangement of that kind would have on the child; and e) such other matters as the court considers relevant.
This article has previously identified the tendency in the 2006 Act for provisions that lean towards shared parenting to be drafted prescriptively, while provisions that provide the checks against such orders seem to allow some amount of discretion. Although the drafting style and intent of sub-s 65DAA(5) is difficult to fathom, the author suggests that it continues this trend. On the one hand, it seems strongly worded. The mandatory nature of the introductory clause requires courts to consider the listed factors before making an equal or substantial and significant time order. 57 On the other hand, the 59 This issue is illustrated in the two case studies discussed in Pt V.
McIntosh notes that '[t]hrough the lens of developmental practice and research, the guideposts within the legislation for identifying children and parents for whom substantially shared parenting does not represent the best way forward are at best vague'. 60 The author proposes that if the legislature had wanted to provide a definite set of prerequisites for equal or substantial and significant time orders, it would have used a more prescriptive approach. Such drafting would, arguably, have better reflected the social science literature and may have led to more scrutiny of arrangements for children in households where there is (or has been) family violence, conflict or other challenges to successful shared care time. For example, the section could say:
An equal time order (or substantial and significant time order) should only be made where:
• The parents live sufficiently close to each for the children to attend ordinary daily activities from both homes; and
• The parents communicate at a sufficient level to effectively implement a shared care time arrangement without regular conflict; and
• There is no past or present serious family violence 61 or conflict.
In a parenting case decided before the reforms, Ryan FM, as she then was, offered a list of factors that provided more useful guidance as to intent and meaning. For example, in terms of proximity she added: 'Are the homes sufficiently proximate that the child can maintain their friendships in both homes?' In terms of parental co-operation she asked: 'Can they address on a continuing basis the practical considerations that arise when a child lives in 2 homes? If the child leaves necessary school work or equipment at the other home will the parents readily rectify the problem?' 65DAA(5) takes a different tone, leaving room for the exercise of discretion by making the listed factors broad and not specifying how to take them into account.
D The Inclusionary Nature
The author argues that a particular problem with the presumption and its attendant provisions in the 2006 Act is its inclusionary nature and operation. Families are presumed in, unless they are identified as an exception. The state-based family law systems in the United States of America create a kaleidoscope of 'joint custody' 63 models from which it is possible to discern two significant configurations employed with presumptions. Some statutes start by drawing families into joint custody arrangements and only excluding them if certain circumstances pertain. For example, there are laws which have a joint legal 64 custody presumption with exceptions for circumstances such as family violence, 65 this article refers to these as inclusionary. On the other hand, there are statutes which take an exclusionary approach. Examples of these include a presumption against joint custody where one parent has been violent, 66 or the requirement for there to be parental agreement before a joint custody order can be made. 67 James Dwyer found that 'in the late 1970s and early 1980s, joint custody became the solution of the day for contentious divorces', 68 but, what is important for us to be aware of in Australia, is that there has been a 'retreat' in these laws. Some states have now removed or explicitly disavowed joint custody presumptions. 69 The diverse and changing forms of legal models suggest that the 'right' approach is very difficult to shape. The exclusionary presumptions that tilt away from making an order for joint custody in certain circumstances, such as high conflict or family violence, may protect some families and children from inappropriate orders. 70 Of more concern is that the inclusionary presumptions, of which the 2006 Act is an example, may co-opt or conscript families into the shared parenting club without checking their membership selection criteria properly and this may pose a risk of inappropriate parenting arrangements for some children. 63 In the USA this can mean shared decision-making, shared physical custody or both. 64 In the USA, 'legal custody' tends to be roughly equivalent to our idea of parental responsibility. In this form of presumption the 'basic fact' is that the parent was violent. If proved, the 'presumed fact' is that it is not in the best interests of the child for a shared care regime to be implemented. For example, the Washington Revised Code states that the parents must either agree or there must be a 'satisfactory history of cooperation and shared performance of parenting functions; the parties are available to each other, especially in geographic proximity, to the extent necessary to ensure their ability to share performance of the parenting function'. I suggest that this amounts to a presumption against joint custody in the absence of parental agreement. 68 Dwyer, above n 65, 911. 69 Ibid. 
PART III -THE SOCIO-POLITICAL HISTORY OF SHARED CARE
The merging of the ideas of shared parental responsibility and shared care time was, partly at least, driven by fathers' rights groups who started lobbying for a 'joint custody' presumption in Australia at least by the mid-1980s. 71 Joint custody even became a matter for formal investigation at that time with the Family Law Council (FLC) commencing an examination of 'the desirability of making specific provision in the [Family Law] Act for a scheme of joint custody or joint parenting' in 1986. 72 In its final report the FLC rejected any changes to the Act. Although it noted some advantages for the children, it was concerned about the difficulty for children shuffling between two homes and the necessity of on-going spousal interaction. 73 Ideas of joint custody were similarly rejected in the early 1990s.
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A decade later the significant amendments introduced by the Family Law Reform Act in 1995 were influenced by two agendas -one pushed by fathers' rights groups -that lack of father involvement after separation is damaging for children; 75 and one promoted by women's advocates -the need for explicit legislative recognition of family violence. So the tension between these two positions became manifested in our law. 76 It has been established that the reforms brought a 'pro-contact' culture to family law practice and decision-making in Australia 77 and there were strong indications that the 'recognition by the Family Court of the broad impact of domestic violence upon children's welfare [was] … superseded by concerns about maintaining contact'. 81 The effectiveness of this lobbying was reflected in the terms of reference for the Inquiry which specifically required investigation into 'whether there should be a presumption that children will spend equal time with each parent, and, if so, in what circumstances such a presumption could be rebutted'.
82
The
In the end, after this extensive investigation and despite the vigour of the fathers' rights campaign, the Committee did not recommend any presumption relating to time. Instead it proposed two presumptions -both relating to parental responsibility. The first was a presumption of equal shared parental responsibility; and the second a presumption against shared parental responsibility where there was 'entrenched conflict, family violence, substance abuse or established child abuse, including sexual abuse'. 84 This latter recommendation has never been implemented which has left the surviving presumption without its intended counterbalance. Perhaps this omission has contributed to a failure of the safeguards against shared care time orders being made in some families where there is a history of parental conflict or family violence. 'I think the removal of the word "equal" would help to shift the focus back to responsibility, because talking about shares in terms of proportions, such as equal or whatever, gets into the issue of entitlement, in my experience. So, if you are talking about "equal", the focus … is on the parents' entitlement rather than the child's best interest, whereas "responsibility" has a clear focus on the child's best interest rather than on the parents' entitlement'. See also Ian Kennedy of the Family Law Section of the Law Council of Australia who noted in respect of the presumption that '[t]he mere inclusion of the word "equal" seems to have led, in the media at least, to the generation of a false expectation as to what is going to The AIFS Evaluation found that 'many parents did not understand the distinction between shared parental responsibility and shared time'. 88 True to its origins in fathers' rights politics, this 'widespread misunderstanding of the introduction of "equal" shared parenting came with an increase in expectations among fathers and a related perception of disempowerment of women'. 89 Although a presumption of equal time was not won by the fathers' rights' lobby, a cultural shift towards that outcome in community understanding and expectations was certainly gained. Some of this cultural shift seems to have also spilt over into the courts.
PART IV -THE PROBLEMS WITH PRESUMPTIONS
This article argues that the presumption posits that equal shared parental responsibility is (almost always) in children's best interests, in contrast to the social science research which presents an 'overall picture … of a complex interaction of family dynamics and demographic factors, in varying combinations and degrees of intensity' as relevant to determining the best interests of an individual child after parental separation. 91 The content of the presumption is not a social science truth -rather it is a legal fiction -that has arguably developed a hue of truth.
The author suggests that the 2006 Act involves a misuse of the legal device of a presumption -a powerful legal tool which should be used sparingly by legislatures. In other legal contexts, presumptions are devices of pragmatism and efficiency, aimed at saving costs and avoiding time wasting. During the 2003 Joint Custody Inquiry, the Law Council of Australia explained that '[t]ypically a legal presumption is applied where a fact is to be established and rather than impose the costs of proving this fact when it is almost certainly the case, the law says "take this fact as a given, subject to proof of facts to the contrary which rebut the presumption"'.
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Cross on Evidence explains that a presumption usually 'denotes a conclusion that a fact (conveniently called the "presumed fact") exists which may or must be drawn if some other fact (conveniently called the "basic fact") is proved or admitted'. 93 A classic example of a presumption is that when a child is born to a woman during her wedlock, the child is presumed (rebuttably) to be legitimate, 94 and the mother's husband is presumed to be the father. 95 The 'basic fact' -to be proved by production of relevant documentation -is that the parents were married to each other at the time of the child's This will be discussed in Pt V which examines some empirical data from the courts and some postreform decisions. birth (or conception), and the 'presumed fact' is that the husband is the father. But regarding the presumption in the FLA, what is the basic fact and what the presumed fact? Is the basic fact that the parties to the litigation are the child's parents, and the presumed fact that equal shared parental responsibility is in the child's best interests? This is a very awkward legal construct: the fact that the court is entitled to presume is the discretionary decision it is supposed to be considering! It is argued here that in parenting law a presumption is transformed from a pragmatic device to a tool intended to instil government policy goals. It functions to openly reveal the government's policy objectives and provide a mechanism for their implementation. Therefore it is necessarily prescriptive and constrains discretion. The reality is that under the FLA, certainly until 2006, discretion was at the heart of parenting cases. As Juliet Behrens outlined in an exposition of the approach of family law before the reforms, the role of judges was to apply 'broad standards and some guidelines to make a discretionary decision about what orders should be made in infinitely variable factual scenarios'. 96 A presumption is at the opposite end of the decision-making continuum to discretion. This is why the introduction of the presumption has so changed the family law landscape.
The use of presumptions in parenting cases has waxed and waned over time. Initially the patriarchal structure of society ensured that children were largely treated as their fathers' property and fathers were named as custodians of their children. The 19 th century and first half of the 20 th century slowly reversed this trend with the maternal preference and the 'tender years' doctrine'. These preferences meant that children tended to be placed in the care of their mothers who were expected to continue to stay at home and play the nurturing role that they had undertaken prior to separation. Fathers would be given visiting or access rights.
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In Australia after the introduction of the FLA in 1975 the cases clearly indicated 'a retreat from the presumption in favour of the mother'. 98 Despite the reality that care of children and household tasks are even today still shouldered more by mothers than fathers, 99 the High Court opined in 1979 that there had been 'a radical change in the division of responsibilities between parents' with mothers now out in the workforce and fathers taking up more household duties and made it clear that any mother preference no longer applied. This judicial view did not only reflect a perceived change in gender roles, it was also an outcome of the new 'paradigm shift to the gender-neutral best interest of the child standard' 101 which occurred in many countries in the 1970s, including
Australia. This open-ended test dramatically widened judicial discretion with judicial officers 'suddenly charged with making individualized determinations without presumptions or a clear default position '. 102 But in more recent times it seems that governments have been concerned to circumscribe this broad discretion to enable them to give effect to particular policy objectives. Therefore the exercise of discretion is often curtailed by long lists of factors relevant to best interests 103 and the use of preferences and presumptions. 104 Presumptions came under judicial scrutiny in a 1984 High Court case within the broad context of family law. In a dissenting judgment Murphy J rejected the relevance of presumptions of resulting trusts or advancement in a de facto property settlement. He propounded a view that 'there is no justification for maintaining a presumption … if common experience is to the contrary.'
105 With the 2006 Act, a key policy goal was that parents should share parenting after separation 106 and this was translated into the presumption that equal shared parental responsibility is in the best interests of children. But this presumption is out of step with the social science research 107 which suggests that shared parenting does not work for all families and, more importantly, that it is damaging for some children. It is arguable that the presumption in the FLA does not reflect 'common experience' but rather an experience for some only, and therefore is not justified and may, in fact, be dangerous.
To understand the problem caused by this gap between reality and the presumption it is useful to conceptualise a presumption as a form of legal fiction. 108 Legal fictions are widely used 109 but Brian Bix explains that 'judges, lawyers and legal commentators allow linguist inventions and conventions to distort their thinking … like the ancient peoples who built idols out of some stone and wood, named them, and then bowed down to them, asking them for assistance and guidance'. 110 The author suggests that legal fictions can rule thinking, and in this article has substituted the 'lego-bricks' of 'lego-science' for Bix's idols of stone and wood. Warnings about the power and danger of legal fictions are well documented in legal scholarship. Felix Cohen, to whose work Bix was referring, strongly expressed his concerns in 1935:
When the vivid fictions and metaphors of traditional jurisprudence are thought of as reasons for decisions, rather than poetical or mnemonic devices for formulating decisions reached on other grounds, then the author, as well as the reader, of the opinion or argument, is apt to forget the social forces which mold the law and the social ideals by which the law is to be judged.
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Expressed differently, it has been argued that a legal fiction is 'wholly safe only when it is used with a complete consciousness of its falsity'. It becomes dangerous 'as recognition that it is in fact false diminishes'. 112 These words seem prophetic. Many parents now expect they will be given equal time, 113 court orders for shared care time have increased 114 and some legal practitioners even believe 'that the new law reflected the current social science thinking about children's needs, and that … the law and the research … were mutually supporting'. 115 It seems that the presumption and its legoscience may have taken on the hue of a 'truth' to be believed, rather than being recognised as a legal fiction -as lego-science -to be applied in carefully weighed circumstances. Perhaps part of the reason for this is the socio-political climate at the time of its formation.
PART V -FAILURES IN THE LEGISLATIVE SAFEGUARDS
This article suggests that the power of the presumption as a successful policy implementer is manifested in the ineffectiveness of legislative safeguards that should prevent its inappropriate application. These are listed in FLA ss 61DA(2), (3) and (4).
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It is clear from the material that the government published at the time of the introduction of the reforms that it expected adherence to these exceptions. The rhetoric advised that families who had experienced violence would not have the presumption applied and therefore equal or substantial and significant time would not come into play.
117 Perhaps the government did not fully appreciate the impact of a presumption on decision-making. But it seems that some judges will argue away the exceptions, drawn into the goodness of shared parenting for children, believing, or at least embracing, the fiction of the lego-science. 118 The empirical and jurisprudential data suggest that the exceptions to the application of the presumption are sometimes being ignored and that this may well be resulting in shared time arrangements that are not in children's best interests. There has been an overall increase in shared time arrangements being implemented in the Australian community of separated families, up from about 3% in 1997 to 8% in 2007 and 16% after the reforms, although it is not possible to ascribe all of the latest increase to the reforms. 119 Shared care time orders from the family courts have also increased from 4% to 34% (when taken as a proportion of cases when contact hours are specified) 120 and equal shared parental responsibility outcomes have increased from 76.3% to 86.5% post-reform. 121 Of course, these statistics do not prove that the exceptions are being ignored, but they certainly suggest a community and judicial enthusiasm for shared care time that the pre-reform post-separation parenting patterns did not predict.
A
Family Violence
The data collected by the AIFS Evaluation shows the extent to which the statutory exemptions to the presumption in respect of violence in the family are ignored or sidestepped. The reality is that equal shared parental responsibility is ordered in most cases -including cases where there are allegations of family violence and/or child abuse. In cases with no such allegations equal shared parental responsibility is ordered almost 90% of the time, but it is also ordered in 75.8% of cases involving allegations of abuse in the family. 122 The report found that the presumption only seems to be rebutted where the violence is 'quite extreme in a factual sense, often involving high levels of violence, conflict, mental health issues or substance misuse'. 123 This means that in many cases involving less extreme violence the presumption must have been applied. For reasons already outlined, it is suggested that it is partly the choice of a presumption as the device for embedding policy that causes this tendency.
The empirical research on family violence and the family law reforms undertaken by the Bagshaw and Brown consortium 'sought to determine the influence of the presumption in favour of equal shared responsibility [on parents in the study] when making parenting decisions'. 124 It reported that answers from parents were 'replete with references to "50/50 arrangements", "equal time" and "50% parenting"'. 125 Women felt pressured to agree to arrangements that were contrary to the best interests of the children. 126 The study concluded that 'children's rights to safety had not been prioritised' over the focus on shared parental responsibility and 'the rights of parents to have a "meaningful relationship" with their child(ren) with the overriding assumption that spending equal time with both parents is in the best interests of children'.
B
Parental Conflict and Reasonable Practicability
The inadequacy of consideration of the qualifying or 'reasonable practicability' factors contained in s 65DAA -the time section -is also of concern. It will be recalled from pt II of this article, that s 65DAA requires that orders for equal time or substantial and significant time must be both in the best interests of the child and reasonably practicable.
128 Subsections 60CC(2) and (3) set out the considerations relevant to the best interests of the child and s 65DAA(5) contains the factors relevant to reasonable practicability. One family who participated in the Fehlberg study 129 exposed the nonapplication, or poor application, of s 65DAA(5)(c) (ie the 'parents' current and future capacity to communicate with each other and resolve difficulties that might arise in implementing an arrangement of that kind'). There were two children aged five and six, the parents were in conflict over a consent order that provided for equal time and litigation was commenced to alter this arrangement. The family was subsequently ordered to follow a complex 21 roster:
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Week No
Mon Tues Wed Thurs Fri Sat Sun
The mother's comments highlight the stress of the arrangement for the family:
[M]y little five year old woke up this morning and she goes, 'Mummy, whose house are we going to today?' and that just broke my heart and I sort of just laughed … I said to her, [I]t's Daddy's tonight … and then you see Mummy the next two nights, and then you go back to Daddy for the rest of the week, okay?' and it's just ridiculous saying that to a kid.
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One can only assume that the federal magistrate applied the presumption, ordered equal shared parental responsibility and then found himself devising a substantial and significant time arrangement. Although it is possible to understand how His Honour could be led to make such an order when endeavouring to follow the direction of the 2006 reforms, this seems to be a rather rigorous, and perhaps exhausting, regimen for young children who will have to 'tiptoe through the emotional landscape' between their conflicted parents.
C
Case Studies
It is also possible to see this apparent failure of the safeguards in the publicly available decisions of the family courts. Following are two cases which exemplify these concerns: downplayed the significance of obvious conflict rendering it irrelevant in two aspects of their decisions; firstly about whether the presumption applied and then in respect of whether equal time was reasonably practicable. Although conflict alone is not a factor which rebuts the presumption, 135 FLA s 61DA(4) allows the presumption to be rebutted where its application would not be in the best interests of the child, but neither judicial officer gave any consideration to this subsection. 136 Further, neither gave any real consideration to the s 65DAA(5) factors to be considered when making the time orders either.
The facts of the two cases suggest that sub-ss 65DAA(b), (c) and (d) (ie the parents' capacity to implement the arrangement; to communicate and resolve difficulties; and the impact of the arrangement on the child) should have all been raised as important issues for careful deliberation by the judicial officers, however s 65DAA(5) was not mentioned in the judgment in Stuart and Stuart and was only given a passing reference in Rosa and Rosa at first instance.
D
Stuart and Stuart
Stuart and Stuart 137 involved two girls aged six and three at the time of the hearing. It is almost impossible to discern much about the pre-separation parenting of the couple from the judgment, but it seems that the mother was the primary carer and the father was quite involved. At trial the father was self-employed and the mother was studying and working part-time. An important feature of the case was that the parents hold quite different 'world-views'. The mother is an evangelical Christian with an ethos of strong religious adherence while the father is atheistic or agnostic with 'essentially nonexistent' religious practice. 138 The father brought an application for equal shared parental responsibility and shared care time, although the exact terms of his application are not set out in the judgment.
Parental conflict was clearly in issue in the case. The judgment commences with the federal magistrate noting that he had been referred to a number of 'recent learned' 134 articles about shared care and the best interests of children 'where there is significant conflict between the … parents'.
139 From the judgment it seems that it was raised as an argument against the application of the presumption with the mother's counsel submitting that this was a 'high conflict case':
If the father has equal shared parental responsibility he will use it to minimise the mother's ability to raise the children in the values and manner to which she subscribes. The parties do not have a relationship or ability to communicate sufficient for that to be workable. 140 However, Neville FM refused to accede to the mother's submission and instead chose to cite social science material to which he was not referred. It was not particularly apt as it related to a study on parental attitudes 'with particular reference to cases involving violence' -and quite extreme violence in some instances. 141 The federal magistrate quoted the mother's evidence of her 'big concern' about shared parental responsibility:
because we can't resolve conflict … my role is minimised and Mr Stuart, because he asserts his way so much and ends up getting his way, I actually effectively end up with very little say in the goings on of parenting decisions.
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Despite having 'no doubt that Ms Stuart genuinely feels this way', His Honour decided that this was not a case 'where the presumption of equal shared parental responsibility [was] displaced'. 143 Without making any specific reference to s 61DA or its provisions he proclaimed: 'Indeed, I regard its operation and implementation -and its consequences 144 -as being in … [the] best interests [of the children]'.
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Of some note in this case is that the federal magistrate also made absolutely no mention of s 65DAA and the relevance of the s 65DAA(5) factors in determining whether equal time would be reasonably practicable between these two parents with obvious communication difficulties. Suggesting that this case is reflective of a general jurisprudential trend, Neville FM turned to a recent decision of the Family Court to support his ultimate order of equal time. In Astor v Astor, O'Reilly J suggested that 'an equal time order may well serve to alleviate the pressure which the present unequal time plainly has presented'. 146 Neville FM determined to take on board what he described as 'the basic principle' of O'Reilly J, ie 'alleviating pressure on the households by bringing a certainty of routine to family matters' by suggesting that 'a shared care arrangement between the parties … would bring a degree of certainty … to the day to day living of 139 the parties and to their daughters'. 147 Although the shared care time literature actually suggests that shared care times generally does not reduce conflict, and may even exacerbate it, 148 His Honour made a staged order for equal time which would be week about within 12 months of the judgment. He also made no reference of the relevance of the very young ages of the children to the desirability of shared care time. 149 
E
Rosa and Rosa
In Rosa and Rosa 150 the federal magistrate was so concerned about the possibility of the mother not facilitating the relationship between the five year old daughter and her father that he refused the mother's application to relocate to Sydney from Mt Isa and ordered week about equal time arrangements. This was despite the fact that the parties had been living in Sydney for most of their time together -which had commenced in 1991. They only moved to Mt Isa in 2007 when their daughter was four to advance the father's employment as a newly qualified engineer. The father gave evidence that he would not return to Sydney even if the mother were permitted to relocate there with the child, whereas the mother testified that she would stay in Mt Isa if the daughter were there. The effect of the order was to leave the mother without appropriate accommodation, employment or family support -or her daughter for half of the time.
Although s 65DAA was mentioned in Coker FM's reasons once, he did not methodically consider its provisions. Having stated that 'I of course must consider those matters that arise pursuant to the provisions of section 65DAA', the only subsection he implicitly considered was s 65DAA(5)(a) ('how far apart the parties live'):
If then parties remain in [Mt Isa] as the father suggests, then they are in the same locality. They are proximate to each other and there can be the opportunity for equal time which would be, in my assessment, in the best interests of this child. 151 So in a case where the father now intended to live 2500 kilometres away from the mother's family, the parties had experienced considerable conflict, the mother would be required to live in difficult conditions and the child would be separated from the maternal family who had surrounded her for most of her short life, none of this evidence was cited as relevant to the making of an equal time order. In terms of family law jurisprudence, this case was not initially considered aberrant or erroneous at law. Although the decision was ultimately set aside by the High Court, the Full Court of the Family Court refused to interfere with the federal magistrate's exercise of discretion. 152 However, the jurisprudential mortar in the lego-bridge may be cracking. It is arguable that the decision of the High Court in the mother's appeal may break the nexus between the presumption and shared care time in relocation cases at least. In MRR v GR 153 the key point made by the High Court was that the federal magistrate had failed to deal with the 'imperative' nature of s 65DAA(1) which obliges a court to consider both the question of best interests of the child and the question of reasonable practicability. 154 It is only where both questions are answered in the affirmative that consideration may be given … to the making of an [equal time] order. … A determination as a question of fact that it is reasonably practicable that equal time be spent with each parent is a statutory condition which must be fulfilled before the Court has power to make a parenting order of that kind. 155 The High Court found that Coker FM incorrectly treated his finding that the best interests of the child would be served by an equal time order 'as determinative of whether [such] an order should be made' and ordered accordingly 156 However, a quick examination of the circumstances of the mother's life led the High Court to the conclusion that it was not reasonably practicable for the mother to stay in Mt Isa for economic, social and emotional/psychological reasons.
The Court continued, making significant findings about the function and effect of the presumption which may herald a new emphasis on the importance of s 65DAA(1)(b) in the decision-making trajectory in relocation cases: Section 65DAA(1) is concerned with the reality of the situation of the parents and the child, not whether it is desirable that there be equal time spent by the child with each parent. The presumption in s 61DA(1) is not determinative of the questions arising under s 65DAA(1). Section 65DAA(1)(b) requires a practical assessment of whether equal time parenting is feasible. Since such parenting would only be possible in this case if both parents remained in Mount Isa, Coker FM was obliged to consider the circumstances of the parties, more particularly those of the mother, in determining whether equal time parenting was reasonably practicable.
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Although this article cannot canvass the implications of the decision in detail, a brief perusal of some Full Court decisions in relocation cases since MRR v GR suggests a possible new trend in some cases. 158 For example, in Klein v Klein 159 the Full Court allowed an appeal by a mother against a decision requiring her to return with the children to Bendigo rather than staying in Adelaide where her family lived. The Court was concerned that the federal magistrate at trial had 'expressed the view that an equal and substantial and significant arrangement was desirable but failed to make a practical assessment of whether … arrangements [for shared time] were feasible'. 160 According to the Court this required an assessment of the mother's circumstances if she had to reside in Bendigo, including her need to find accommodation and other practical matters and the loss of support from her family -again for economic, social and emotional/psychological reasons.
The author suggests that this is a new interpretation of how the provisions and structure of s 65DAA operate. One way of reading this interpretation is that the High Court has treated ss 65DAA(1)(b) and (2)(d) as discreet and complete provisions almost disconnected from the s 65DAA(5) checklist, at least in relocation cases. 162 On this approach the first question is whether or not 'equal time parenting is feasible'. 163 If it is not feasible for both parents to live in the same general vicinity then shared parenting time simply cannot be considered and, in effect, s 65DAA(5) is never triggered. 164 Richard Chisholm and Patrick Parkinson have proposed another way to understand the High Court's interpretation suggesting that it must have implicitly relied on ss 65DAA(5)(e), 'such other matters as the court considers relevant', to undertake its examination of 'the practical circumstances of the parents if they are to live in proximity to one another'. 165 A more detailed consideration of this case can be found elsewhere. 166 For example, it should be noted that, rather extraordinarily, the High Court cited no previous relocation cases, making no reference to the existing jurisprudence in this complex area. However, for the time being it seems that the decision means that, in relocation cases, assiduous attention now has to be paid to the future real circumstances of the parent who wants to move if the move is prohibited. Rather than deciding first whether equal or substantial and significant time would be in the child's best interests and then making the relocation decision based on that 167 (as arguably occurred in Rosa and in the first instance decision in Klein), the first decision is whether it is reasonably feasible for the parent wanting to relocate to stay. Although in many of these cases the presumption of equal shared parental responsibility will have been applied, consideration of the shared care time provisions is interrupted, and perhaps obviated, by this assessment of lived reality.
A selective review of some recent cases where relocation is not an issue suggests that MRR v GR does not necessarily provide any new direction as to how the s 65DAA(5) factors should be applied. It is a case about the interpretation and application of ss 65DAA(1)(b) or (2)(d). Once there is no overriding question of practical feasibility to be determined in terms of where each of the parents should live, s 65DAA's function largely reverts to being the checklist of factors relevant to shared care time orders 168 and all of the problems of their ill-defined meanings noted earlier and the inconsistencies and failures of judicial application of the provisions may continue. It can only be hoped that the attention given to s 65DAA in MRR v GR may mean a cessation of its total absence from decision-making in some cases.
II CONCLUSION
The amount of research commissioned by this government suggests a willingness to consider reform. 169 The Attorney-General's Media Release that accompanied the publication of three of the reports 170 in January 2010, acknowledged that all of those reviews 'find that the family law system has some way to go in effectively responding to issues relating to family violence'. It goes on to say that the Government 'will carefully consider the findings and recommendations of these reports, as well as other associated research, before outlining its response in due course'. 171 If the government does consider reform (again), it is possible that the focus will be on those aspects of the legislation that specifically appear to be troublesome in respect of families experiencing violence. 172 Although it is critically important to deal effectively with family violence, there are two problems with restricting reform in this way. Firstly, there are a range of issues which families experience which may render shared care inappropriate or unwise apart from family violence, including the age of the children and the level of on-going inter-parental conflict. As Richard Chisholm cautions:
it may not help in the identification of the child's best interests if the law appears to assume that there are two basic types of case, namely the ordinary case, and the case involving violence or abuse. 173 Secondly, the foundational nature of the presumption and its pervading influence on the culture of practice in the family law system suggests the need for much broader reform. 174 The tendency of the courts to ignore the exceptions to the application of the presumption and the requirements of the checklist for shared care time orders is an unsurprising outcome of the lego-science created by the policy motivated presumption and the lego-bridge to equal and substantial and significant parenting time orders.
Chisholm recommended amendment of the presumption so that 'it creates a presumption in favour of each parent having "parental responsibility"'. 175 This is a thoughtful and clever formulation that maintains much of the philosophy behind the reforms but removes some aspects that have created the greatest confusion. With respect, it is the opinion of the author that there should be no presumptions (or certainly no inclusionary presumptions) in the FLA and that all parenting orders -those about parental responsibility, as well as those about living arrangements, should be subject to one best interests' checklist.
Chisholm also recommended the abolition of any reference to specific time outcomes and suggested a new list of best interest factors that would be relevant to any order be made:
the court must not assume that any particular parenting arrangement is more likely than others to be in the child's best interests, but should seek to identify the arrangements that are most likely to advance the child's best interests in the circumstances of each case.
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The author endorses this view subject only to the possibility that there may be some benefit in making absolutely clear the circumstances in which shared care time orders may be considered. This may mean developing a legislative framework which includes a set of contra-indicators for shared care time -when it should not be ordered -as well as a list of prerequisites to look for before making an order for shared care time.
Unless some fundamental changes are made, tinkering only at the edges with the sections that seem problematic will not produce the shift required to encourage better outcomes for families experiencing complex issues. Although some families have benefited from the 2006 reforms and been able to create flexible and innovative postseparation parenting arrangements, other families have struggled under the influence of the lego-science and implemented inappropriate arrangements. There is a need for a rethink of the basic structure and provisions of the legislation if those families are to be better served.
